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REPRESENTATION No: P 119/2010  
  Appellant  :     Sri  Barid Cheshu , S/o P.B.Elby 

  Proprietor, St George Ice Factory, 

 III/410 B, Murukkumpadam , Azheekkal, Kochi 682510

                          Respondent:    Kerala State Electricity Board  

                                                                  Represented by 

                                             The Assistant Executive Engineer
                                             Electrical Sub Division VYPIN Ernakulam Dt
ORDER 

Sri  Barid Cheshu , Proprietor, St George Ice Factory, Murukkumpadam , Azheekkal, Kochi  submitted a representation on 04.01.2010 seeking the following relief:
a) Quash the Order of the CGRF confirming the order of Executive Engineer and thus quash the short assessment bill dated 27.04.2009

b) Order to recover the dues pertaining to the period from May 2006 to August 2007 from the previous owners

c) Hold that the concerned officials of KSEB are negligent  and accountable for the short assessment 

d) Assess the actual damages caused to the petitioner due to wrongful application of quota of consumption

e) Hold that the under assessed amount ranging from 20.4.2006 can not be claimed as it is hit by Section 56(2) of the Electricity Act 2003

f) Direct an enquiry into the charges of collusion between the previous owners and officials of KSEB

g) Order to cancel the surcharge on the short assessment and direct the Respondent not to levy surcharge for the short assessment as it has arose due to no fault of the petitioner. 

Counter statement of the Respondent was obtained and hearing conducted on   06.05.2010,14.5.2010 and 09.06.2010. Appellant submitted an argument note also on 22.6.2010.
The Appellant had purchased the Ice factory with consumer number 12961 under Electrical Section Vypin on 13.8.2007. The Ice Factory had  connected load 55KW and the  date of connection was 30.9.2000.
KSEB had changed the CT operated 3 phase  mechanical type energy meter of the factory on 20.4.2006 with a new static meter of L&T make and serial number 05307141/-5A . The meter was again changed on 10.6.2008 due to display problems with a new meter of serial number 05307257/-5A. Later by January 2009 it was noticed that the Current Transformer (CT) in the premises was of 200/5 ratio and the Multiplication Factor (MF) for computing consumption was taken as 20 instead of 40. The APTS wing was called for to ascertain the actual CT ratio and MF . The APTS wing inspected on 7.4.2009 and confirmed that the CT ratio was 200/5 and the MF should be taken as 40. The APTS wing also concluded that the consumer had been assessed with MF as 20 from 20.4.2006 onwards and directed that the consumer may be re-assessed from 20.4.2006 onwards with MF as 40. 
The Respondent issued a short assessment bill for Rs 15,60,096/- on 27.4.2009 to the Appellant. The Appellant objected to the assessment and approached the Hon: High Court and obtained a direction to the Executive Engineer to hear and review the matter. The Executive Engineer upheld the assessment. The Appellant approached the CGRF who also upheld the assessment. 
The representation with the pleas noted above is submitted to the under signed in the above back ground. 
The Appellant has raised several issues related with the short assessment in the representation, during the hearing and in the argument note . These are examined below: 
1. The Appellant contends that the question of application of wrong MF from 4/2006 arises only if it is established that the meter having a CT ratio of 200/5 was existing on or before 20.4.2006. Appellant argues that, in  fact the meter with CT ratio of 200/5 was installed only on 10.6.2008 and not on 20.4.2006 as evidenced by records. The short assessment was done based on the report of APTS. The APTS had examined the meter number 05307257 which was installed on 10.6.2008. According to the Appellant this is substantiated by site mahazars on 10.6.2008 and 7.4.2009. He argues that the APTS wing had neither examined the meter installed on 20.4.2006 nor seen the CT of that date. Hence the claim that the meter that existed prior to 10.6.2008 had a CT ratio of 200/5 has not been proven. Since the capacity of the meter that existed before 10.6.2008 is not known, one can not conclude that the MF for the period had been 40. More over another APTS team had inspected the premises in 2008. They had not pointed out such discrepancies. Hence the Appellant argues that the MF can not be taken as 40 with effect from 4/2006.
2. The Respondent stated that meter only had been replaced on 20.4.2006 as well as on 10.6.2008. The CT and meters are separate equipments. The CT was not replaced on these occasions. The CT of the consumer was 200/5 right from the date of connection .The CT had never been replaced. Hence the CT ratio was 200/5 , that is 40, right from the date of connection till date. The scene mahazars prepared on 10.6.2008 and 7.4.2009 have no mention on the replacing of CT and hence show that the CT was not replaced .As it was felt that some back assessment may be required APTS was called in on 7.4.2009 to verify the actual ratio of the CT with modern sophisticated testing equipments. The APTS team who had inspected earlier in 2008 could not enter into the billing details for want of records and documents at site. 
3. Here the single question to be decided is whether the 200/5 CT found and confirmed by the APTS wing on 7.4.2009 was existing in the premises from 4/2006 or before. The Appellant seems to be confused about the technical relation and difference between the CT , CT ratio, CT operated meter and consequent multiplication  ratio (MF) of the metering system. The arguments raised on the ‘meter having a CT ratio’ at several occasions must have come out of these misconceptions. The contention that ‘the meter having a CT ratio of 200/5 was installed only on 10.06.2008  and not on 20.04.2006’ seems to be the result of such misconceptions.  The argument that ‘the capacity of the earlier meter that existed before 10.6.2008 is not known’ is also technically and factually incorrect.  Capacity of the earlier meter was known well. The ratio of the CT which connected that meter to the power lines was the missing or disputed factor.   As pointed out by the Respondent the CT and CT operated meter are different equipments. CTs seldom become defective and do not call for frequent replacement.  Meters become defective some times and call for replacement. 

4. I had gone through  the meter reading register of the consumer produced by the Respondent from 2002 onwards. The entry between 1/11/2002 and 2/12/2002 in the register is relevant: ‘Static Meter changed on 1/11/2002 .Ord Meter No 134970 -3 X 200/5 X 10 . IR 0. CT 200/5’. There are no further entries on either CT or Meter till 2006. Hence it can be concluded that this metering system, that is Meter as well as CT , continued there after. The Appellant argues that the ‘hand written entry to this effect in the meter reading register to prove that the meter that existed before 10.6.2008 had a CT ratio of 200/5’ is not reliable. The meter reading register is a hand written register in which the readings are entered progressively and periodically as also the details of changes in the metering system are recorded. This is one of the most authentic records maintained in the field offices of the Distribution Licensees. As such the contention of the Appellant against the   hand written entry in the meter reading register can not be accepted.  The mechanical ‘ordinary’ meter  existed from 11/2002 was again replaced in 4/2006. I am inclined to accept the argument of the Respondent that if the CT was replaced, the fact would have been noted in the scene mahazar of 10/6/2008,7/4/20092 or 1/5/2009 . In the absence of any reference to the replacement of CT in the mahazars on these days it has to be concluded that the existing CT remained in place. More over the MF was taken as 10 for the periods from 11/2002 to 4/2006 for the CT operated mechanical meter no:134970 based upon the CT ratio 200/5 only. Consumption recorded during the period was based upon this CT ratio. This meter was replaced 10/ 4/2006  as noted earlier. Hence it has to be concluded that the CT of 200/5 ratio had been existing in the premises at least from 1.11.2002 onwards. 
5. Obviously the Licensee KSEB has the right to compute the energy consumption in the premises using the CT ratio 200/5 from 4/2006 onwards. The Kerala Electricity Supply Code  section 24(5) empowers the Licensee to recover such short assessments: 
If the Licensee establishes that it has undercharged the consumer either by review or otherwise, the Licensee may recover the amount undercharged from the consumer by issuing a bill and in such cases at least 30 days shall be given for the consumer to make payment against the bill. While issuing the bill, the Licensee shall specify the amount to be recovered as a separate item in the subsequent bill or as a separate bill with an explanation on this account.
6. Under the above circumstances I conclude  that the Respondent has established that the CT with ratio 200/5 had been existing in the premises  from 2002 onwards and hence the Respondent has the right to raise the short assessment demand taking the MF as 40 from 4/2006 onwards. 
7. Now the issues raised related to the question of liability of the Appellant to make payment of the short assessment bill shall be examined. At the outset it has to noted that the primary responsibility for accumulating such a huge amount as arrears lie with the officials of the KSEB Vypin office. When the mechanical meter was changed on 20.4.2006 the MF taken until then  , namely 10, had become irrelevant. But the person who recorded reading there after had decided the MF as 20. How 20 was taken is not noted any where. The actual CT ratio existing had not been recorded. In the counter statement the Respondent had stated that the CT was of 200/5 ratio had been clearly written down on the meter board. Neither the person who recorded the reading after 20.4.2006 nor those who had taken readings thereafter cared to note down the actual CT ratio. The monthly average consumption recorded had come down by around 40% after 20.4.2006 . This did not alert the Senior Superintendent of the billing branch or his colleagues.  In August 2005 some inspecting officials had queried about the CT ratio. The query went unanswered. No one bothered to follow it up. Later when the fact that the actual CT ratio 200/5 was found out, the Respondent KSEB issued an arrear bill for Rs 15.6 Lakhs on the consumer. Even though the Licensee KSEB can take refuge under Section 24(5) of the Electricity Supply Code the irresponsible manner with which the officials of the Vypin KSEB office had handled the matter should not go unaccounted. 
8. The Appellant pointed out that the entire dues commencing from April 2006 can not be fastened on the Appellant since he had purchased the property only in August 2007. The attempt of the Respondent is to fasten the liability of the previous consumer on the Appellant by what ever means. The new owners of connections can not be asked to discharge the liability of the previous owner in the light of the Regulation 7 of the KSEB Terms& Conditions of Supply and the common verdict of the Hon:High Court on WP(C) 22285/2008,2228/2009 and 9006/2009. 

9. Regulation 7 of the KSEB Terms& Conditions of Supply reads as follows:

‘If a purchaser of a premise requires to have a new connection, as the earlier connection has already been dismantled after disconnection, the arrear, if any, shall be realized from the previous owner/occupier of the premises and

not from the purchaser’. The Appellant had not submitted any undertaking to discharge the liabilities of the previous owner. 
10. The Respondent contended that the ownership of the service connection had been changed to the name of the Appellant on 22.10.2009 on the consumer submitting  the required documents. The Respondent produced copies of the documents related to transfer of ownership of the consumer, including the sanction order of the then Assistant Executive Engineer dated 22.10.2009, application submitted by the Appellant, certificates by the concerned authorities and a Bond executed on 22.10.2009 by the seller and buyer in stamp paper worth Rs 100/-. The bond is signed by both the previous owners and the Appellant on 22.10.2009. In the bond the Appellant has stated as follows: ‘I hold my self responsible for all the arrears of C.C.charges if any from my predecessor’. As such, the Respondent argued  that Appellant can not escape from the responsibility of clearing arrears due from the service connection.
11. In response to the above the Appellant contended that he had not signed any such bond. The documents including the Bond were alleged to be forged documents. The documents are dated 22.10.2009 just two days before the second and final sitting of the CGRF. These documents have been cooked up to get favourable orders from CGRF .Appellant alleged that these documents were not made available for the Appellant to verify during the sitting of CGRF. He had seen the documents only on 6.5.2010 during the hearing in presence of the Ombudsman. On further verification of the full set of documents  the Appellant informed that he had never purchased such a stamp paper , never put his signature in the same, never submitted or entrusted any body to submit the bond to KSEB. The Appellant pointed out that the  signature of the transferee Barid Cheshu provided in the Bond has no resemblance of the actual signature of the Appellant. The variation between the actual signature and the signature in the Bond is evident by  mere perusal. This is a clear case of forgery done with the malafide intention to trap the petitioner. The Appellant informed on 14.5.2010 that on seeing the documents during hearing in this Forum on 6.5.2010, he had filed a complaint before the Sub Inspector of Police Njarakkal and the petition number is 385/2010 dated 8.5.2010. A complaint has also been submitted to the Deputy Chief Engineer  of KSEB at Ernakulam . 
12. On a preliminary verification it was seen that the signature of the transferee in the Bond , on the one hand, and the signature of the Appellant in all other documents including the representation submitted to the undersigned, various letters sent to KSEB as also the copy of the Pan Card produced, on the other hand, are totally different. Signature of the applicant for changing the ownership in the application form as well as connected documents is not similar to the original signature of the Appellant. Even the signatures of the transferor are seen to be different when compared to their signatures in the sale deed. The haste with which the documents have been processed on 22.10.2009 is evident. The stamp paper was purchased on 22.10.2009 in the name of the Appellant. The Sub Engineer conducted Inspection , the Assistant  Engineer submitted  recommendation and the Assistant Executive Engineer accorded sanction order on the same day. 
13. The KSEB counter statement has noted that the Appellant had submitted application for change of ownership on 3.6.2009. If that was true the Respondent office was sleeping on the papers for around 4 months or the papers had been misplaced or lost. All on a sudden, when the demand for arrears to the tune of  around Rs 15.6 Lakhs  raised against the consumer in 4/2009, became a dispute and subjected to review by other outside agencies and  when it was revealed that the owner ship of the connection was still in the name of the previous owner , the office of the Respondent  found it convenient to transfer the ownership by easy means and to cook up a Bond .No one with common sense would  assume that a consumer, who had been disputing the demand for around Rs 15.6 Lakhs in various forums including Hon: High Court, shall submit a Bond in stamp paper worth Rs 100/- agreeing to hold ‘myself responsible for all the arrears of C.C.charges if any from my predecessor’. The then Assistant Executive Engineer and his colleagues had  got the Bond signed, recorded and accepted just two days before the final hearing of the CGRF and won the case in the Forum. The difference in the signatures is too obvious to neglect. It can definitely be concluded that the forgery and cooking up exercise had been done either directly or with the connivance of the officials of the Vypin KSEB office.
14. The CGRF held two sittings on the case one on 7.10.2009 and 24.10.2009. It was true that the CGRF was to hear the case finally on 24.10.2009 . It is evident that the whole drama of forgery and preparing false documents  was masterminded by some persons with the active participation of the officials of the Vypin KSEB office. The certificate from the village office dated 25.10.2008 do not bear any office seal and looks to be a forged one.  It seems that the original certificates were not verified by any officials involved. The correctness of the signature of the parties was not ascertained.    It is not known whether  the owner ship changing papers and the bond were produced before  the CGRF to prove the liability of the Appellant to pay the entire arrears and to get favorable orders from the Forum. Any way CGRF in their order dated 4/12/2009 has noted that : ‘Though the petitioner purchased the firm only in 8/07 the amount due to the Board has to be cleared by the petitioner as the firm is purchased with all its assets and liabilities’. It is not clear how the Forum had arrived at the above conclusion if the so-called ‘bond’ between the buyer and seller was not produced before the forum. 
15. During the hearing, statements from the Sub Engineer who had inspected the site and put up the papers , the Assistant Engineer who had verified and submitted the papers for approval and the Assistant Executive Engineer who had accorded sanction were recorded. The statements recorded were marked by attempts to evade the responsibility. The Sub Engineer Sri K.G.Jayan stated that the papers were handed over to him by the Assistant Executive Engineer for verification. He had inspected the premises and  checked the load details. Signatures were not verified. The Assistant Engineer   Sri P.G.Joseph informed that he could not recollect the person who had handed over the papers to him. He had not verified the signature of any parties involved. He had checked only whether all the relevant documents are attached . The certificate from the village office does not contain office seal . He would not own responsibility since it was a 3 phase connection. The Assistant Executive Engineer Sri V.X.Joseph informed that he had approved the ownership change taking the Assistant Engineer into confidence. He did not verify the genuineness of the signatures or documents even though he was aware that the consumer had been arguing from the very beginning that he shall not be held responsible for the arrears for the period of the previous owner. As observed earlier the statements of the officials of the Vypin section who are involved in the matter are marked by eagerness to shirk responsibility. None of the officials were prepared to divulge the source of the documents and the bond. It is not the look out of the undersigned to fix up the responsibility for this disgraceful forgery which would definitely tamper the image of the great organization KSEB. 

16. I have come to the definite conclusion that the ownership- change-documents and the attached bond between the so-called ‘buyer and seller’ are a set of forged documents. This set of documents will not fix up any liability upon the present consumer. The Respondent shall treat the above set of documents as null and void and the Respondent shall  take immediate necessary  action to transfer the ownership of the connection to the Appellant .
17. As per the Section 19(3) of the KSEB Terms and Conditions of Supply 2005 :
When there is transfer of ownership or right of occupancy of the premises,

the registered consumer shall intimate the transfer of right of occupancy of

the premises within 7 days to the Asst. Engineer/Asst. Executive Engineer

concerned. On such intimation having been received, the service shall be

disconnected, after giving notice to the occupants. If the transferee desires

to enjoy service connection, he shall pay the dues to the Board and apply

for transfer of ownership of service connection within 15 days and execute

fresh agreement and furnish additional security.   
In the instant case it should be assumed that the registered owner has not intimated the KSEB on the transfer of rights of occupancy. The Licensee KSEB failed to process ‘the change of ownership papers’ reported to have been submitted on 3.6.2009 by the present owner and ended up in an unenviable position later, processing a set of forged documents.
18. Whether the ownership of the connection had been changed or not there is no dispute that electricity from the service was utilized by the Appellant from 13.8.2007, the date on which he had purchased the plant. Hence the Appellant shall be liable to pay short-assessment charges from this date. 

19. The Appellant had raised objections against the demand for short assessment arrears based upon Section 56(2) of the Electricity Act 2003. He argues that the proportionate amount of unbilled portion of charges become first due at the end of every month since 2006. Since the amounts had not been shown as recoverable continuously the demand is hit by the above section of the Act 2003.I do not intend to discuss this point at length since the various forums including the apex courts have settled this issue by making it clear that an amount become ‘first due’ only when a demand is raised by the Licensee. The amounts in this case become first due only after the short assessment bill is issued to the consumer. The contention of the Appellant on the matter is not accepted. 
20. The question of short assessment arrears pertaining to periods before 13.8.2007 shall be dealt with separately.  The electricity from the service had been utilized by the previous consumer during the period prior to 13.8.2007. The Licensee KSEB is empowered to realize the arrears if it is established under Section 24(5) of the Supply Code . The consumer for the period being the previous owner he should be liable to pay the charges .Alternatively the Licensee can recover the amount from the officials responsible, who messed up the whole matter either by negligence or by connivance with the previous owner. 
21. The Appellant has alleged that the motive behind fabricating the ownership changing documents and bond was to bring him under the ambit of an order of the Ombudsman on the Case Number P 17/2008 wherein it was ordered that, since the transferor and transferee had executed a bond agreeing to transfer the owner ship of the service connection with all the rights and liabilities, the new owner shall be liable to pay the old arrears also. The officials wanted to absolve the liability of previous owners and thus to impose the entire liability on the Appellant. Collusion between the previous owner and the officials has been alleged by the Appellant and an enquiry had been sought by the Appellant. I do not intend to issue any orders on the matter but expect that the Licensee would conduct an appropriate enquiry to this disgraceful incident. 
22. Another plea of the Appellant was to assess the actual damages caused to him due to wrongful application of quota of consumption. The quota for consumption during the power restrictions in 2008-09 was less due to the wrong application of MF. The Appellant claims that he had incurred losses due to this . But the consumption figures for these months do not show any appreciable reduction and consequent loss of production.  Respondent has informed that credits will be given for the excess amounts realized during the months by revision of quota taking MF as 40. The Appellant could not quantify the losses he had actually incurred due to the wrong application of quota. In the above circumstances I am not in a position to allow further reliefs on the matter. 
23. The following guide lines are issued to the Respondent on the matters discussed above:
1) The Respondent shall treat the set of documents based on which the ownership of the service connection no:12961 was changed on 22.10.2009 as null and void and cancel the order No DB 45/09-10/61/22.10.2009 under intimation to the previous owner as well as the Appellant .

2) The Respondent and Appellant shall take immediate necessary action to transfer the ownership of the connection to the Appellant as per standard procedure. 

3) The short assessment invoice for Rs 15,60,096/- dated 27.4.2009 shall be cancelled and all remittances towards the same against the current charges as well as interest/ ‘surcharge’ etc shall be treated as advance deposits.

4) A fresh invoice for the short assessment from 13.8.2007 onwards may be issued to the Appellant, with 30 days time to remit, as per Section 24(5) of the Kerala Electricity Supply Code .

5) The Respondent shall allow 12 installments for the balance amounts due, after adjusting the advances paid as noted above.  
Orders: 

Under the circum stances explained above and after carefully examining all the evidences, arguments and points furnished by the Appellant and Respondent on the matter, the representation is disposed off with the following orders:

1. The Order of the CGRF vide No: CGRF-CR/Comp53/2009-10/1158/dated 4.12.2009 and the short assessment bill dated 27.04.2009 for Rs 15,60,096/- are set aside. 

2. The Appellant shall be liable to pay short assessment arrears consequent to application of multiplying factor 40 from 13.8.2007 only for which the Respondent may issue a fresh invoice and adjust the remittances already made as per the guide lines given above. 

3. No order on costs.
Dated this the 29th   day of  June 2010 ,

P.PARAMESWARAN
Electricity Ombudsman

No P 119 /09/ 600 / dated 07.07.2010
 Forwarded to: 1.  Sri  Barid Cheshu , S/o P.B.Elby 

                            Proprietor, St George Ice Factory, 

                              III/410 B, Murukkumpadam , Azheekkal, Kochi 682510 

                         2. The Assistant Executive Engineer

                             Electrical Sub Division VYPIN Ernakulam Dt
Copy communicated to :             The Chief Engineer , Electricity(Central), 

                                                   KSE Board, Foreshore , ERNAKULAM , Cochin  

Copy  to :

                                    1. The Secretary, 

                                         Kerala State Electricity Regulatory Commission 

                                         KPFC Bhavanam, Vellayambalam, 
                                         Thiruvananthapuram 695010

                                    2.  The Secretary ,KSE Board, 

                                          VaidyuthiBhavanam ,Thiruvananthapuram 695004

                                       3.   The Chairman , CGRF,KSE Board , Power House,     ERNAKULAM 
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